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must "give meaning to every term in a policy provision"); Allstate Ins. Co. v. Huston, 94

P.3d 358, 364 & n.29 (Wash. Ct. App. 2004).

Under at least one reasonable construction of the italicized clause, VFC did not

perform work for any of the designated persons or entities. The question is whether

VFC's work (which the pleadings allege it performed for the project's general contractor,

who contracted with the Regatta developer) is work it performed for "the condominium

owner's board of directors, managers, agents, representatives or associations." In

answering that question, the court looks to the Washington Condominium Act, because

the exclusion uses the language of the Act. For example, when the exclusion defines

"Condominium(s)," it uses the Act's definition. Compare Rosenberg Decl. (Dkt. # 15),

Ex. 13 with RCW 64.34.020(9). Other words and phrases used in the exclusion are also

defined in the Condominium Act. See RCW 64.34.020(4) (defining "Association" and

"unit owners' association"), RCW 64.34.020(5) (defining "Board of directors"). Under

the Act, the Regatta developer is the condominium "declarant," the owner of the property

that becomes a condominium after compliance with the Act. RCW 64.34.020(14).

Because James River used the Condominium Act's language when drafting the exclusion,

the court expects that it would have explicitly excluded work performed for a

condominium declarant if it intended to do SO.4 A declarant can be a "unit owner,"

RCW 64.34.020(39), but the exclusion does not apply to work performed for unit owners

or condominium owners, but rather solely to their "board of directors, managers, agents,

representatives, or associations." In short, James River drafted a condominium exclusion

that is (at a minimum) ambiguous as to whether it excludes original construction work

performed for a condominium developer.

4 James River attempts to take refuge in extrinsic evidence by pointing out that VFC's insurance
broker stated in its request for a premium quote that VFC would no longer work on
condominium projects. Def. 's Mot. (Dkt. # 13) at 12; Rosenberg Dec1. (Dkt. # 15), Ex. 9.
Although a court can consider "extrinsic evidence of the intent of the parties" in certain
circumstances, Quadrant Corp. v. Am. States Ins. Co., 110 P.3d 733, 737 (Wash. 2005), this
evidence does not show the parties' intent to exclude past condominium work. It merely shows
that, going forward, VFC's represented that it would not work on condominium projects.
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1 VFC's work for the Regatta developer falls outside the scope of a reasonable

2 construction of the Policy's condominium exclusion. There may be other constructions

3 of the exclusion, perhaps constructions that favor James River. At best, however, this

4 makes the exclusion ambiguous. ' Policy ambiguities, particularly exclusion ambiguities,

5 are construed against the insurer. Panorama Vill. Condo. Owners Ass 'n Bd. of Dirs. v.

6 Allstate Ins. Co., 26 P.3d 910,916 (Wash. 2001).

7 For the reasons stated above, the court concludes that neither the Claims in

8 Progress Exclusion nor the condominium exclusion gave James River a basis to refuse to

9 defend VFC.

VFC's Failure to Tender Does Not Strip Axis/Canal of a Claim Against James
River or Standing to Bring that Claim.

Having determined that James River owed VFC a duty to defend, the court turns

to James River's efforts to prevent Axis/Canal from recovering defense costs in VFC's

stead. VFC never tendered a claim to James River. Axis alone tendered a claim to James

River, and never expressly stated that it was doing so on VFC's behalf. McElvaney Decl.

(Dkt. # 19), Ex. B ("Please accept this letter as a tender of defense from Axis to James

River."). When Axis/Canal sued, it asserted only two claims: one for equitable

contribution, and one for declaratory judgment that James River owed a duty to defend.

James River contends that both of Axis/Canal' s original claims fail as a matter of

law for two reasons. First, it argues that Axis/Canal cannot claim equitable contribution

because VFC never tendered a claim to James River. Equitable contribution permits "an

insurer to recover from another insurer where both are independently obligated to

indemnify or defend the same loss." Mutual of Enumclaw Ins. Co. v. USF Ins. Co., 191

P.3d 866, 872 (Wash. 2008). An insurer has no duty to defend, however, until its insured

5 Before this litigation, James River apparently shared the court's view that the application of the
condominium exclusion was uncertain at best. In its final denial letter to Axis/Canal, it stated
that "Because James River's knowledge of the facts giving rise to the Third Party Complaint is
limited to the pleadings, it is unclear whether this limiting endorsement also applies." Rosenberg
Dec1. (Dkt. # 15), Ex. 19.
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tenders a claim. Id. at 873. Here, James River contends that VFC never tendered a claim

to it, and thus Axis/Canal has no right to seek equitable contribution for defense costs.

See id. ("[I]f the insured has not tendered a claim to an insurer prior to settlement or the

end of trial, other insurers cannot recover in equitable contribution against that

insurer.")." Second, James River contends that Axis/Canal lacks standing to seek a

declaratory judgment because only VFC can seek a declaration that James River owed it

a duty to defend.

Axis/Canal's answer to both of James River's arguments is that VFC

automatically transferred its rights under the James River policy to Axis/Canal. It relies

on a subrogation clause included in both the Axis and Canal policies:

If the insured has rights to recover all or part of any payment we have made
under this Coverage Part, those rights are transferred to us. The insured
must do nothing after loss to impair them. At our request, the insured will
bring "suit" or transfer those rights to us and help us enforce them.

Phf.'s Prop. Amend. Compl. (Dkt. # 16-2) at ~ 9. According to Axis/Canal, the clause

means that it held VFC's policy rights, and thus Axis's tender of a defense in its August

23,2007 letter to James River was sufficient to serve as a tender on VFC's behalf.

Similarly, Axis/Canal contends that the automatic acquisition ofVFC's rights under the

James River Policy gives it standing to seek declaratory judgment.

As James River points out, however, it is not obvious that the subrogation clause

automatically transferred VFC's rights to Axis/Canal. The first sentence of the clause

suggests that an insured's rights under other insurance policies "are transferred to

[Axis/Canal]" without any action on the insured's part. The third sentence, by contrast,

requires the insured to "transfer those rights to [Axis/Canal]" upon Axis/Canal's request.

This requirement would be superfluous if the insured's rights transfer automatically.

6 The parties frequently refer to the principles expressed in Mutual of Enumclaw as the "selective
tender rule." The court notes that the Mutual of Enumclaw court did not adopt the "selective
tender rule," but merely noted that the rule it adopted "is largely consistent" with the version of
the '''selective tender' rule" that the trial court applied. 191 P.3d at 873.
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Ultimately, the court need not determine whether VFC's James River Policy rights

transferred to Axis/Canal automatically. Axis/Canal has taken two actions that, if the

court allows them, would make that determination irrelevant. First, Axis/Canal has

obtained a formal assignment of rights from VFC. Ferestien Decl. (Dkt. # 30), Ex. B.

Second, it has filed an amended complaint asserting subrogation and breach of contract

claims that avoid the limitations of an equitable contribution claim.

If the court allows Axis/Canal to rely on its formal assignment and amended

complaint, the legal obstacles (if any, see supra n.5) to recovering defense costs from

James River disappear. As the insurer in Mutual of Enumclaw discovered, an insurer has

many options other than an equitable contribution claim for recovering defense costs

from a recalcitrant co-insurer. Where the insured has assigned his policy rights to an

insurer, the insurer can pursue a "conventional subrogation" claim by offering a late

tender of a claim in the insured's stead. Mutual of Enumclaw, 191 P.3d at 875. With no

assignment (either by contract or by operation oflaw), one insurer cannot tender to

another on behalf of a mutual insured. Id at 874-75. After assignment, however, the

first insurer steps into the insured's shoes, acquiring his rights, including his right to

tender to other insurers. Id. In addition, Axis/Canal has asserted the "late tender rule,"

which permits an insured (or one in the shoes of an insured) to give an insurer late notice

of a claim. Id. at 875. Unless the insurer can prove that "late notice actually and

substantially prejudiced it," late tender is sufficient to require the insurer to honor its

policy. Id.

James River does not dispute that the formal assignment and the subrogation

claims provide a route for Axis/Canal to recover James River's share of defense costs,

nor could it. The assignment gives Axis/Canal the right to assert a claim for declaratory

judgment in VFC's stead; James River does not argue otherwise. And although James

7 The court notes that Axis's tender ofa defense to James River (or other pre-litigation events)
may have been sufficient to serve as a tender from VFC to James River. VFC's formal
assignment of rights may be superfluous.
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1 River retains the right to provide evidence that a late tender actually and substantially

2 prejudiced it, it has not argued that the timing of Axis/Canal's tender prejudiced it as a

3 matter oflaw, perhaps because it had as much notice ofVFC's complaint as Axis/Canal.

4 Instead, James River asks the court to deny Axis/Canal's motion for leave to

5 amend and refuse to consider the formal assignment. Rule 15 of the Federal Rules of

6 Civil Procedure directs courts to "freely give leave when justice so requires." Fed. R.

7 Civ. P. 15(a)(2). The court has "broad discretion" to decide if granting leave to amend

8 serves the ends of justice. Mir v. Fosburg, 646 F.2d 342,347 (9th Cir. 1980). The court

9 should consider five factors: "bad faith, undue delay, prejudice to the opposing party,

10 futility of amendment, and whether the plaintiff has previously amended the complaint."

11 Johnson v. Buckley, 356 F.3d 1067 (9th Cir. 2004). In this case, every factor mitigates in

12 favor of granting leave to amend.

13 James River's assertion of undue delay is unconvincing. When Axis/Canal sued,

14 the Washington Supreme Court had yet to decide Mutual of Enumclaw, and there was

15 thus no obvious defect in Axis/Canal's equitable contribution claim. Axis/Canal moved

16 to amend in November 2008, just over two months after the Mutual of Enumclaw

17 decision. The relief that Axis/Canal first sought - compensation for defense costs - is the

18 same as the relief it seeks in its amended complaint, it has merely asserted alternate

19 routes to that relief. Axis/Canal moved to amend almost two months prior to the court's

20 January 21,2009 deadline for amending pleadings. Dkt. # 12 (Sept. 26, 2008 scheduling

21 order). Trial will not commence until July 2009. Manzarek v. St. Paul Fire & Marine

22 Ins. Co., 519 F.3d 1025, 1035 (9th Cir. 2008) (reversing dismissal without leave to

23 amend where "[t]rial was not fast approaching"). Indeed, James River's sole argument

24 for undue delay is that Axis/Canal did not move to amend until James River filed a

25 summary judgment motion. This makes little difference, for the reasons stated above.

26
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1 Although the court can imagine circumstances where seeking to amend in the wake of a

2 summary judgment motion would be dilatory, this case presents none of them. 8

3 James River has no viable basis to assert undue prejudice, because Axis/Canal's

4 amended complaint seeks nothing other than the defense costs it has claimed since at

5 least August 2007. There is no evidence that the amended complaint will expand the

6 scope of discovery or otherwise delay the trial. Owens v. Kaiser Found. Health Plan,

7 Inc., 244 F.3d 708, 712 (9th Cir. 2001) (finding no prejudice where amendment "caused

8 no delay in the proceedings and required no additional discovery"). Where a party seeks

9 to add an otherwise viable cause of action by amendment, there is no prejudice unless the

10 delay in amending was for the purpose causing the opposing party to incur additional

11 litigation expense. Id. at 713.

12 The remaining three factors also weigh in favor of granting leave to amend. There

13 is no evidence that Axis/Canal acted in bad faith. Indeed, it has acted consistently since

14 the day Axis learned ofVFC's potential liability to convince James River to share in

15 defense costs. Similarly unavailing is James River's contention that leave to amend is

16 futile. As the court has discussed, each of Axis/Canal ' s new causes of action has merit.

17 Finally, the court notes that Axis/Canal has not previously amended its complaint. The

18 court will permit Axis/Canal to file its amended complaint.

19 The court also rejects James River's request to strike VFC's formal assignment. It

20 is unfortunate that Axis/Canal did not obtain the assignment until it filed its reply in

21 support of its motion to amend. This is not, however, a basis for excluding it. As the

22 court has noted, even at this late juncture, Axis/Canal is permitted to obtain an

23 assignment ofVFC's rights and tender a claim to James River. The court could engage

24 in the hypertechnical process of refusing to consider the assignment and forcing

8 James River cited dozens of cases that allegedly support its contention that a court should not
allow an amended complaint after a summary judgment motion. Def. 's Opp'n (Dkt. # 22) at 4
n.2. James River did not discuss the circumstances underlying any of the cited cases. Such
unexplained citations are of little assistance to the court.
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1 Axis/Canal to file a new case based on the assignment. That would serve no purpose,

2 however, but to multiply judicial proceedings, increase costs to the parties, and delay

3 resolution of this dispute. See Fed R. Civ. P. 15(d) (permitting court to supplement

4 pleadings to consider "any transaction, occurrence, or event that happened after the date

5 of the original pleading"); Keith v. Volpe, 858 F.2d 467,473 (9th Cir. 1988) (noting

6 court's "broad discretion" under Rule 15(d) and duty to use it to promote "judicial

7 economy and convenience"). The court will not strike the assignment.

8 C. The Court Denies the Parties' Miscellaneous Requests.

9 In its opposition to James River's summary judgment motion, Axis/Canal raised a

10 host of evidentiary objections. Because Axis/Canal prevailed in its opposition, the court

11 declines to address the objections. The court notes, however, that such evidentiary

12 objections are a dubious strategy. There is absolutely no indication that Axis/Canal had

13 any legitimate doubts about the authenticity of the evidence in question, or James River's

14 ability to provide a witness to testify about them. Nonetheless, Axis/Canal objected to

15 James River's failure to authenticate the evidence or to provide a declarant with personal

16 knowledge of the facts necessary to overcome hearsay objections to the evidence. Such

17 objections are appropriate where there are serious questions as to whether the documents

18 are authentic, or whether the opposing party would be able to produce a witness with the

19 knowledge necessary to rely on the document at trial. See Fraser v. Goodale, 342 F.3d

20 1032, 1037 (9th Cir. 2003) (noting that court may consider hearsay evidence on summary

21 judgment if it "could be presented in an admissible form at trial"). There is no indication

22 that Axis/Canal had any genuine doubt about the ultimate admissibility of the evidence to

23 which it objected. The court has a busy caseload, and resources spent addressing dubious

24 evidentiary objections are resources that must be diverted from other cases and other

25 parties. The court strongly advises counsel for Axis/Canal to reconsider the practice of

26 raising such objections.

27
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1 The court also denies James River's motion to file an overlength reply brief in

2 support of its summary judgment motion. As James River admits, the motion was

3 untimely. See Local Rules W.D. Wash. CR 7(f)(1). It was also unnecessary, as the court

4 finds no merit in James River's assertion that it could not have edited a single page from

5 its reply brief. The court declines to rely upon the overlength portion of James River's

6 reply brief, although it notes that the outcome of the summary judgment motion would

7 not have changed had the court considered the brief in its entirety.

8 IV. CONCLUSION

9 For the reasons stated above, the court DENIES James River's motion for

10 summary judgment (Dkt. # 13), GRANTS Axis/Canal's motion for leave to amend (Dkt.

11 # 16), and DENIES James River's untimely motion to file an overlength reply brief (Dkt.

12 # 28). Axis/Canal may file its amended complaint.

13 DATED this 13th day of March, 2009.
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