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obtaining an assignment from VFC, that animated this court’s disposition in the March 13
order.

This court had no occasion in the March 13 order to inquire into whether Axis’s
notices to VFC sufficed to fulfill VFC’s obligations under the Policy. The court noted as
much in the March 13 order, and has done so again today. £.g., Dkt. # 37 at 14 n.7;
supran.2. The court also had no occasion to consider what role “tender” plays in
triggering a duty to defend. James River points repeatedly to the Mutual of Enumclaw
court’s statement that “breach of the duty to defend cannot occur before tender.” 191
P.3d at 873 (quoting Griffin, 29 P.3d at 782). The Mutual of Enumclaw decision reveals,
however, that absent the insurer’s proof of prejudice, tender is unnecessary in a
subrogation claim based on a breach of the duty to defend.

In Mutual of Enumclaw, the insured intentionally chose not to seek coverage from
USF, one of its insurers.” 191 P.3d at 871. It tendered its claim to other insurers, who
agreed in January 2002 to fund a settlement. /d. In connection with the settlement, the
insurer assigned its rights against any other insurers to the insurers who funded the
settlement. /d. Only after this assignment did the settling insurers discover the USF
policy. Id. In February 2004, more than two years after the settlement of the underlying
litigation, they requested reimbursement from USF for the first time. /d. This was “the
first time that USF had any notice of the claim™ against its insured. /d. Even though USF
had no notice of the claim until two years after the settlement of its insured’s claim, the
court found that the “late tender” rule permitted other insurers to bring subrogation
claims. /d. at 876. Importantly, there was no evidence that anyone did anything that
could be considered “tender” of a claim until two years after the settlement. Nonetheless,

a subrogation claim was permissible unless USF could prove prejudice. /d. In this sense,

3 It was the insured’s intentional choice not to tender to a particular insurer that gave meaning to

the Mutual of Enumclaw court’s discussion of “selective tender.” E.g., 191 P.3d at 874 (reaching
holding “because [the insured] chose not to tender to USF”) (emphasis added). Here, there is no

evidence that VFC chose not to tender. At most, it was a passive insured.
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the “late tender” rule is perhaps more aptly referred to as the “no tender” rule. Mutual of
Enumclaw demonstrates that, absent proof of prejudice, an assignee insurer need do
nothing more than pursue its subrogation claim against a co-insurer to satisfy the “tender”
obligations of the Policy.

James River’s cries that no one has “tendered” in this case ring decidedly hollow.
Where James River undisputedly had notice of the claim against VFC well in advance of
settlement, Mutual of Enumclaw applies with even greater clarity. No alleged failure to

tender bars Axis/Canal’s subrogation claim.

B. The “Other Insurance” Clause in the Policy Does Not Help James River
Avoid Its Duty to Defend.

James River also relies on an “Other Insurance” clause in the Policy to avoid
paying its share of defense costs. The clause provides in relevant part as follows:

b. Excess Insurance

This insurance 1s excess over:

(1) Any ... other insurance, whether primary, excess, contingent or on any
other basis:

(a) That is Fire, Extended Coverage, Builder’s Risk, Installation Risk or
similar coverage for “your work™;

Rosenberg Decl. (Dkt. # 15), Ex. 11 (Policy at 11). When the Policy is excess, James
River has no duty to defend unless no other insurer defends. /d. (Policy at 12). James
River contends that the Policy is excess over the Axis and Canal policies, and that it has
no duty to pay for James River’s defense costs.

In order to invoke the Other Insurance clause, however, James River must show
that either the Axis or Canal policies are “Fire, Extended Coverage, Builder’s Risk,
Installation Risk or similar coverage” for VFC’s work. James River has not done so.
Both the Axis and Canal policies are commercial liability policies, just like the James

River Policy. Commercial liability policies are plainly not within the ambit of the Other
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Insurance clause.’ If they were, the Policy (which expressly refers to itself as a “General
Commercial Liability” policy) would simply express that it i1s excess over any other
General Commercial Liability policy. That the Policy contains no such provision
conclusively demonstrates that commercial liability policies are neither the capitalized
types of policies listed in the Other Insurance clause nor “similar coverage.” Because the
court concludes that the Other Insurance clause does not apply in this action, it need not
reach Axis/Canal’s argument that James River should be estopped from asserting the
clause because it did not do so when it initially refused to defend VFC.

For the reasons stated above, the court concludes that James River breached its
duty to defend VFC, and that it owes defense costs to Axis and Canal. Axis and Canal
have breach of contract and subrogation claims that provide a vehicle to recover those
costs, as the Mutual of Enumclaw decision amply demonstrates. The court need not
decide whether Axis and Canal might be able to prevail on an equitable contribution
claim as well, given that there is no evidence that VFC intentionally chose not to tender a
claim to James River (supra n. 5), and given that Axis and Canal’s pre-litigation notices
to James River would appear to have satisfied the tender obligation described in the
Policy. The only issues left for resolution in this action are the amount of damages James
River owes Axis and Canal, and whether Axis and Canal are entitled to their attorney fees
for pursuing this case against James River.

C. Factual Disputes Prevent the Court from Resolving the Amount of James
River’s Liability to Axis and Canal.

The parties’ evidence regarding the amount of VFC’s defense costs creates a
dispute that a jury must resolve. No one disputes that, assuming James River is liable, it
should pay one third of those costs. But the parties raise a host of disputes over the

evidence that substantiates those costs.

* The court reviewed the principles of insurance policy interpretation in Washington in the
March 13 order, and declines to repeat them here. Dkt. # 37 at 7-8.

ORDER - 11




O 0 N N Rk W

N N NN N NN NN e e e e e e e e
O I O L kR WD R O VO L NN N R WD RO

Case 2:08-cv-01089-RAJ  Document 58  Filed 07/10/2009 Page 12 of 15

Axis and Canal submit a declaration from VFC’s counsel in the underlying
litigation establishing just under $170,000 in invoices for attorney fees and related
expenses. They ask for summary judgment that they are entitled to one third of that
amount, or just over $56,000.

James River, however, argues that Axis and Canal failed to introduce most of
those invoices during discovery, and also failed to establish that they paid the amount
stated on the invoices. As to those invoices for which it has evidence, James River has
evidence suggesting that the amount that Axis and Canal actually paid was slightly less
than the invoiced amount. Finally, James River argues that it is entitled to subtract its
Policy deductible of $10,000 from the final award, and that it should not pay prejudgment
interest on any award.

For the most part, the court cannot resolve these disputes on summary judgment.
As a matter of law, Axis and Canal are entitled to a portion of what they paid for VFC’s
defense, not what they were billed for the defense. The parties’ factual disputes over
those amounts are minor, but are sufficient to create a triable issue. Because the amount
of liability and the time at which it was liquidated is in dispute, the court declines to
address Axis/Canal’s request for prejudgment interest at this time.

The parties have not developed the record sufficiently regarding alleged defects in
discovery or the effect of James River’s deductible. The parties can address those
disputes in motions in limine. The court warns James River, however, that it should not
expect the court to take the extreme step of striking defense costs invoices or other
evidence because of any discovery violation. Barring evidence of incurable prejudice to
James River arising from a discovery violation, the court will not prevent that evidence

from reaching the jury.
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D. The Court Will Reserve Ruling On Axis/Canal’s Request for Attorney Fees
After They Submit a Proper Post-Judgment Motion.

Although the court cannot yet enter judgment for Axis and Canal, they will
ultimately prevail in this action if they pursue it to judgment. Assignees of an insured
who sue to recover policy benefits can recover their attorney fees. Estate of Jordan v.
Hartford Accident & Indem. Co., 844 P.2d 403, 413 (Wash. 1993). James River’s
arguments to the contrary are primarily based on its erroneous belief that the alleged
failure of VFC, Axis, and Canal to “tender” a claim is significant. James River raises two
other arguments against the imposition of a fee award. It contends that Axis/Canal
should not recover for fees expended in pursuit of their equitable contribution claim, and
that they should not recover fees at all where they and VFC breached the Policy.
Although the court reserves any ruling on attorney fees until a proper post-judgment
motion, the court addresses each James River argument.

James River is mistaken if it believes that Axis/Canal cannot recover fees
expended seeking equitable contribution. Axis and Canal might well be able to prevail
on the claim, because the “selective tender” roadblock to equitable contribution may well
not apply in this case for reasons the court has discussed. They have chosen instead to
pursue breach of contract and subrogation claims, because Mutual of Enumclaw charts a
direct route recovery on those claims. For that reason, any suggestion that their fees
should be reduced for pursuit of an “unsuccessful” equitable contribution claim is suspect
at best. Moreover, even if they had failed in pursuing an equitable contribution claim,
there is no indication that the work necessary to pursue that claim differs substantially
from the work necessary to pursue subrogation and breach of contract claims. Assuming
that it does not, the court has no intention to decline to award fees for wholly successful
litigation merely because of the labels Axis and Canal placed on their claims.

James River’s reliance on cases in which courts have declined to award attorneys

fees to insureds who breached their policies raises an interesting issue. In both cases, the
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court declined to award attorney fees on behalf of an insured who had breached a clause
requiring notice to the insurer before settling a claim. PUD, 881 P.2d at 1034-35; Tripp
v. Liberty Mut. Ins. Co., 25 P.3d 997, 1000 (Wash. 2001). No one breached a consent-
before-settlement clause in the James River Policy, because no one is seeking payment
from James River for any part of the settlement. Nonetheless, PUD and 7ripp contain
language that could be read more broadly. Axis and Canal, for reasons the court cannot
fathom, did not address either case’s bearing on their request for attorney fees. The court
expects both parties to address these cases more carefully in the event that Axis/Canal
moves for attorney fees after judgment.

E. The Court Denies James River’s Motion to Strike.

James River filed a surreply to Axis/Canal’s summary judgment motion in which
it moved to strike several phrases from Axis/Canal’s reply brief along with evidence and
arguments allegedly presented for the first time on reply. The court declines to strike any
of the challenged phrases, which had no effect on the resolution of the motions before the
court and are, at most, the sort of inflammatory accusation that James River has lobbed
with equal fervor in this case. Axis/Canal’s statement that James River neglected the
attorney-client privilege by submitting various defense invoices from the underlying
litigation 1s wrong, but so were many of the parties’ statements in their briefing. The
court is capable of ignoring them. The statement that James River took little discovery in
this case 1s also of no import to the court, but need not be stricken. Finally, to the extent
that Axis/Canal raised new arguments or evidence in their reply brief, the court’s
disposition of the motion permits James River to challenge that evidence and argument in
a motion in limine. The court finds that no argument or evidence raised for the first time
on reply affected its resolution of the motions before it.

Iv. CONCLUSION

Although this order does not resolve this dispute, the court strongly encourages the

parties to resolve it. Barring wholly unforeseeable circumstances, James River will pay
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one third of VFC’s defense costs, and will pay Axis/Canal’s attorney fees. It can
continue to quibble over those amounts, but it seems likely that the additional attorneys
fees for which it would be liable as a result of extending this dispute would exceed any
reduction in the ultimate award. No one will benefit from extending this action. For that
reason, the court directs the parties to meet and confer no later than July 21 to discuss
settling this matter or at least resolving portions of it.

For the reasons stated above, the court DENIES James River’s motion for
summary judgment (Dkt. # 42), and GRANTS in part and DENIES in part Axis/Canal’s
summary judgment motion (Dkt. # 44). The parties are also directed to meet and confer
as described in the previous paragraph. In accordance with the court’s June 24 minute
order (Dkt. # 57), the court orders the parties to submit motions any motions in limine no
later than July 22, and to note them for July 31. Any opposition briefs will be due on
July 29, and any replies on July 31. The parties shall submit a joint pretrial order in
accordance with Local Rules W.D. Wash. CR 16.1 no later than July 31, along with
proposed voir dire. The parties must file joint and disputed jury instructions in
accordance with Local Rules W.D. Wash. CR 51 no later than noon on August 3, 2009.
The court will hold a pretrial conference on August 3, 2009 at 4:00 p.m.

IT IS SO ORDERED.

DATED this 10th day of July, 2009.

VY
The Honorable Richard A. Jones
United States District Judge
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